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Now What Is The NLRB Doing?
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 National Labor Relations Board (NLRB) 
administers the National Labor Relations 
Act (NLRA)

 NLRA applies to unionized and
nonunionized workforces
– Employees have a right to engage in “concerted activities” 

for “mutual aid or protection”
– Does not apply to state or federal government
– Does not apply to management personnel

The National Labor Relations 
Board

 NLRB has become more aggressive
– Workplace Investigations After Banner Health

– Social Media Policies

 Expanding Section 7 Enforcement
– Does an action or policy “chill” future concerted 

activity?

– Handbook Policies

Rise in NLRB Cases
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 NLRA claims are becoming “add-ons” to 
litigation or other agency claims
– Complicates cases by adding additional agency 

representatives

– Agency investigation may rush employer 
investigation

– Agency requirements may slow and complicate 
resolution

Practical Results of An Aggressive NLRB

 Section 7 prohibits employers from taking 
action against employees who seek to 
improve their employment terms and 
conditions in a concerted fashion
– Complaints must relate to wages, benefits, and 

working conditions – not purely personal gripes

– Complaints must involve or seek to induce group 
action (including preliminary communications)

– Complaints or other actions must not be so 
outrageous as to lose protection

Section 7 of the NLRA
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 Employee A receives a bad review and 
no raise.  Employees B and C complain 
to supervisor that Employee A’s review 
was unfair.

 Concerted activity?
– No.  Two employees, but only advocating for 

change for single employee.

– What if Employees B and C also asked for a 
raise?

What Is Concerted Activity?

 Workplace investigative policy asked 
witnesses for confidentiality while 
investigation was ongoing

 Policy unlawfully restricted Section 7 rights
– Concern with protecting investigations is insufficient to outweigh  

Section 7 rights

 Confidentiality still permissible with adequate 
justification
– Witness protection
– Evidence preservation
– Fabrication of testimony or cover-ups

Banner Health System, 358 NLRB No. 93 
(July 30, 2012)
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 Confidential investigations after Banner
– Document confidentiality justification in file

– Maintain confidentiality policy for witnesses 
outside the NLRA

– Provide witnesses with an acknowledgement 
form advising them about confidentiality and the 
reasons for it

– Do not “request” confidentiality

Banner Health System, 358 NLRB No. 93 
(July 30, 2012)

 NLRB views the internet as a place for 
open employee discussion and 
complaint
 Three General Counsel reports
 Dozens of prosecutions and 

settlements
 Most employer policies are illegal 

according to the NLRB

The NLRB’s Social Media Focus
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 Vague Policies are More Likely to Be 
Found Overbroad

 Policies to avoid:
– Prohibitions on “disparaging comments,” “unprofessional 

comments,” or requirements that comments be made in 
“an appropriate” or “honest and professional” manner

– Restrictions on revealing “confidential, sensitive, or non-
public” information, the sharing of information among 
employees, and using the employer’s “name and 
trademarked logo”

– Requirements that every employee note that views posted 
on the Internet are those of the employee and not the 
employer

What Should Your Policy Say?

 Be Specific and Tie To Other Policies 
As Appropriate

 Appropriate Restrictions:
– Offensive postings, where specific examples are provided 

“vulgar, obscene, threatening, harassing,” those in violation 
of lawful EEO and non-discrimination policies, and 
defamation

– Publication of “trade secrets,” where specific definition is 
provided (e.g., processes, inventions, etc.)

– Disclosure of affiliation when dealing with “promotional 
content” (required by FTC regulation)

– Restrictions necessary “to ensure compliance with 
securities regulation and other laws”

What Should Your Policy Say?
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 NLRB has provided an example of a 
“lawful” policy
– Some investigators still won’t take a position

 Savings clause
– Not enough if the policy is overbroad

What Should Your Policy Say?

 Employee finds she owes additional state taxes 
and posts on Facebook:  
– Maybe someone should do the owners of [Company] a favor and buy 

it from them. They can’t even do the tax paperwork correctly!!! Now I 
OWE money...Wtf!!!!”

– Refers to boss as “asshole” and “shady little man” in comments 
section

– One other employee “likes” posting, but does not participate
– Both employees fired

 Is this activity protected?
– Employee selecting the “Like” option lead to protected 

concerted activity
– Referring to boss as an “asshole” did not lose protection of 

the NLRA
– Reinstatement

Three D, LLC d/b/a Triple Play Sports Bar 
and Grille, JD(NY)-01-12 (January 3, 2012)
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 Employee is upset after reprimand from 
supervisor, posts on Facebook
– “[Expletive] Acme.”

– Four individuals, one of them a coworker, “like” the status 
and two other individuals comment on it. 

 Thirty minutes later, the employee posts 
again that Acme does not appreciate its 
employees. 
– This time, no coworkers respond.

The Reprimanded Employee

 Employee fired; were posts protected 
conduct?
– No; these postings are “merely an expression of an 

individual gripe”  
– January 2012 Acting General Counsel Memorandum
– Critical factors in the Board’s decision

• The employee had no particular audience in mind when 
she made the post.

• The post contained no language suggesting that the 
employee sought to initiate or induce coworkers to 
engage in group action. 

• The post did not grow out of a prior discussion about 
terms and conditions of employment with her coworkers.

The Reprimanded Employee



9

 Re-examine and update social media and 
related employee policies

 Why are you disciplining an employee?
– Is the conduct covered by another policy?

– Comprehensive policies versus individual 
enforcement

 Do you need a social media policy?

Next Steps and Enforcement

 NLRB is appointed by President; Noel Canning v. NLRB, No. 
12-1115 (D.C. Cir. Jan. 25, 2013) struck down recess 
appointments of three members of the five-member NLRB

 NLRB has lacked a quorum since January 3, 2012

 Under the Supreme Court’s decision in New Process Steel v. 
NLRB, 130 S. Ct. 2635 (2010), decisions issued by the Board 
without a quorum are not valid

 D.C. Cir. vacated the Board’s order against the employer in 
Noel Canning, 358 NLRB No. 4 (February 8, 2012) 

 The validity of every NLRB decision issued in the past year is 
now in doubt

I’ve Heard the NLRB Isn’t Valid
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 No; only the validity of Board decisions is in question and 
appeal is widely expected.

 Justice Ginsberg denied request to postpone enforcement of 
an NLRB decision.

 NLRB may refrain or be more cautious in issuing further 
decisions.

 An important push-back for employers and the law against an 
NLRB that was aggressively attempting to expand its reach 
and leaning heavily to the side of organized labor.

So I Can Ignore Everything You 
Just Said?
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Q. Now that it is legal, do I have to let my 
employees smoke pot at work?

A. NO.  Amendment 64 specifically 
states that employers do not have to 
permit or accommodate the use of 
marijuana in the workplace. 

Q. If my company conducts pre-
employment drug testing (after making 
a conditional offer of employment), do I 
have to hire someone who tests 
positive for THC?

A. NO.  Amendment 64 allows employers 
to have policies restricting the use of 
marijuana by employees.
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Q. I have heard there is a “smoker’s 
rights” statute in Colorado.  Won’t I get 
in trouble if I refuse to hire someone 
who tests positive for THC?

A. NO.  The “smoker’s rights” statute 
protects “lawful off-duty conduct” by 
employees.  It only prohibits the 
termination of employment.  It does not 
address policies, discipline or hiring.

Q. So if a current employee tests positive 
for THC, I can’t discipline or fire them?

A. It depends.  Marijuana and THC are 
still illegal under federal law.  The 
question of whether this can form the 
basis of “lawful off-duty conduct” has 
not been decided by the Colorado 
courts.  
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Key Recent Development
 State task force appointed by 

Governor Hickenlooper is drafting 
proposed regulations for implementing 
Amendment 64.
 Task force’s recommendation will be 

that employers should be free to bar 
workers from using marijuana both on 
and off the job.
 Still may be subject to legal challenge.

Q. What if the employee has a medical 
marijuana card?

A. It probably does not matter.  Marijuana 
is still illegal under federal law. 

WARNING:  This raises potential issues 
related to disability discrimination that may 
require more careful review.
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“New” Considerations in Hiring

EEOC Strategic Enforcement Plan
FY 2013-2016

“Eliminate Barriers in Recruitment 
and Hiring. The EEOC will target 
class-based recruitment and hiring 
practices that discriminate against 
racial, ethnic and religious groups, 
older workers, women, and people with 
disabilities.”  
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(April 25, 2012)

Enforcement Guidance on the 
Consideration of Arrest and 
Conviction Records in Employment 
Decisions under Title VII of the Civil 
Rights Act of 1964 

1991: 1.8% of the adult American 
population had served time in prison.

2007: 3.2% of all adults (1 in 37 adults) 
were under some form of correctional 
control involving probation, parole, prison 
or jail.

Projected: 6.6% of all persons born in the 
Untied States in 2001 will serve time in 
state or federal prison during their 
lifetimes.
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 According to the EEOC’s research, 
African American and Hispanics are 
arrested at a rate that is 2 to 3 times 
their proportion of the general 
population.

 Projection:  1 in 17 White men are 
expected to serve time in prison during 
their lifetime.

 Projection:  1 in 6 for Hispanic men and 
1 in 2 for African American men.

 According to the EEOC’s research, 92% 
of employers say they subjected all or 
some job applicants to criminal 
background checks.

 EEOC is not arguing that having a 
criminal record is a protected status 
under Title VII.

 EEOC is suggesting that improperly 
used background checks can support a 
claim for discrimination: disparate 
treatment or disparate impact.
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Title VII Refresher

 Disparate treatment= applying different 
terms or conditions of employment.

 Disparate impact= maintaining a facially 
neutral policy that segregates out a group 
of individuals from a job or job benefit.

 Although both could be implicated by a 
background check, it is the disparate 
impact the EEOC is focusing on.

Red Flag Warning!

 A “typical” EEOC charge filed by a single 
Charging Party can grow into a systemic 
investigation.

 Employer responds that they treated the 
Charging Party just like they treated 
“everyone else.”

 Clue:  How broad are the information 
requests from the EEOC?
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How do you avoid a claim of 
systemic discrimination?

 Don’t consider arrest records

 Don’t have blanket policies

 Consider conviction records when they are 
“job related and consistent with business 
necessity”

 Conduct an “individualized assessment”

 Consider “less discriminatory alternatives”

Other Hiring Considerations

Q. Can I refuse to hire someone because 
they are unemployed? 

A. It depends on what state you are in.  

TIP:  Do not advertise anything resembling 
“unemployed need not apply.”    
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Credit Reports
Q. Are there any restrictions on my ability to         

conduct a credit check on applicants? 

A. It depends on what state you are in.  At this    
point, 8 states (CA, CT, HI, IL, MD, OR, VT,  
WA) have credit check laws.  

Colorado:  Legislation is currently pending.  (S.B. 
18).  

EEOC:  Same issue as with criminal background 
checks.

“Facebook” Bills
Q. Can I require an applicant (or an 

employee) to provide me with login 
information to their social media  
accounts?

A. Why would you do that?
A. In some states, this is specifically 

prohibited by law, with exceptions.
A. It is probably a bad idea anyway.  
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Other Stuff You Should Know

Document Subpoenas 

 C.R.C.P. 45 has been revised effective 
January 1, 2013

 Old Rule 45: Produce documents and 
waive appearance

 Risk:  Documents are released without 
consent of all parties
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Document Subpoenas (cont.)
 New Rule 45:

– Subpoena can be issued just for documents, 
without any appearance 

– Minimum 14 days after service on witness 
and all parties before documents can be 
produced

– Procedure can be altered only with consent 
of all parties

– If records being subpoenaed are privileged 
(e.g. physician/patient privilege), subpoena 
must be accompanied by an authorization 
signed by the privilege holder or by a court 
order


